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De ¥ Applicant:

This is in reply to your application for recognition of exemntion unde: section 501 (cH3)
of the Internal Revenue Code.

You were established in REERREY. Your ameided Articles of Incorporation state your
burposes as researching, upholding and maintaining domestic and international ethical issues
-oncerning art ownership. This includes restitution and repatriation issues and efforts, and
nelping to resiore the legal rights of the parties involved,

You are basically an endeavor by two individuals, IR and GUEEERY SR
your founder and executive director and president. WEREEENPis your secretary and acting
general counsel. ‘SEEEEED has general responsibility for all aspects of your research and
although g and EERSERSS -ic hoth altorneys, MNP is your legal counsel.

in your letter of SAEEED. you indicate that You have not presented any educational
programs and that your sole activity has been you- involvement in an effort by a certain family to
recover a particular work of art for them. '

In your letter of SEERINNSSEE  you state that yLu became involved in this claim after
“[Namily members were found [by you] through arduous research, and lengthy negouations
resulted in an agreement allowing [you] to represent the family's interests.” In your G
letter you also note that although you do not expect to be compensated by this family for the
‘work you will do for them, you expect that the museum, the deferdant in this situation, will repay
you for all the expenses you will incur and will compensate MR 2no WEERRRE (o1 both
their hourly commissions and tha expenses they will or have incurred in this endeavar. In your
letter of CENNNEEERREE- you indicated that you consider an annual salary of S GEmRE
reasonable for ”and that NERESNERR bills Ly the hour at S hour

Ongmieassusmi® . we requested additional information from you to help us delermine
whether you were operating in a manner similar to a for profit business and whather your
income inured to the benefit of your principals. We requested a description of the services
~-~nded by your officers and directors to your client and copies of any contracts or other
agreements regarding this matter. We also specifically requested a copy of any contracts you
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have with NSRS for his services to you and to them. In addition, because your application

indicated that you leased your office space foi 555D per year, we requested a copy of your
l=ase and an appraisal of the property if you leased it from one of your officers or directors.

In your letter of ANBMtEESRNS, in partial response to our inquiry regarding the work you
had done, you state the work done by your officers and directors, "is contained in GEPRGRNF
of files and materials relating to the current claim being process. Records are also kept of the
time spent and duties performed on the current claim. There are overli@iBbages of these
documents alone, describing research performed, travel required, conversations, letters,
memoranda and related matters. My (RN o spent is estimated to be at least Gl
hours over the past@years. These records contain information that is confidential to the
claimai.. family members and cannot be divulged without their permission, and then only after
conficentiality zgreements are in place.” You describe your agreement with il s an
oral agreement and provided no additional information other than to indicate that all maizrials
regarding his activities are confidential. You did not submit copies of any contracts or otherwise
describe the agreements under which your principals are working. You made no

representations concerning the reasonableness of the compensation you expectec to pay your
principals. v ‘

As regards your lease, you stats that thus far SHENEEBt has donated all the office space
and expenses and that at this time providing any other information would "appear to be beyond
the scope of this application.”

Section 501(c)(3) of the Internal Revenue Code describes organizations organized and
operated exclusively for religious, charitable and educational purposes, no part of the net
earnings of which inures to the benefit of any private shareholder o individual.

Section 1.501(c)(3)-1(a)(1) of the Income Tux Regulations states that in order to be
exempt as an organization described in section 501(c)(3) of the Code, an organization must be
both organized and operated exclusively for one or more purposes specified in that section. If-
an orga~ization does not meet either the organizational or the operational test, itis not exempt

Section 1.501(c}(3)-1(c)(1) of the regulations provides thal an organization will be
recarded as operated exclusively for one or more exempt purposes only if it engages primarily
i Ctivities which accomplish one or more of such exempt purposes specified in section
501(c)(3) of the Code. An organization will not v so reyarded if more than an insubstantial part
of its activities is not in furtherance of an exempt purpose.

Section 1.501(c)(3)-1(d)(1){ii) of the regulations provides that an organization is not
organized or operated exclusively for one or more of the purposes specified in section 501{c)(3)
unless it serves a public rather than a private interest. Thus, to met these requirements. it is
necessary for an organization o establish that it is not organized or operated for the benefit of
private interests such as designated individuals, the crextor or his tamily, shareholders of the
organization, or persons controlled, directly or indirectly, by such private interests.




‘ 'Section }.501(c:}(3)~1(d)(2) of the regulations provides that the term “charitable” is used
in section 501(c)(3) in its generally accepted legal sense. It includes relief of the poor and

distressed, the advancement of religion, the advan.ement of education and lessening the
burdens of government.

In Better Business Buread of Washington, D.C.. Inc. v. United States, 326 U.S. 279
(1945), Ct.D. 1650, C.B. 1945, 375, the Supreme Court of the United States held that the

presence of a nonexempt purpose, if more than insubstantial, would deslroy tax exempl status
as a charitable organization.

In United States v. We''s Fargo Bank, 485 U S, 351,108 8. Ct. 1179, 99 L Ed. 2d 388

(1988), the Supreme Court held that an organization must prove unambiguously that it qualifies
for a tax exemption.

Haiding Hosputal, Inc. v_lJnited States, 505 F2d 1068 (1874), holds that an organization
seeking a ruling as to recognition of its tax exempt status has the burden of proving that it
satisfies the requirements of the particular exemption statute. Whether an organization rhas
satisfiad the operational test is a question of fact.

In Qld Dominion Box Co v. United States. 477 F 2d. 344 (4" Cir 1973 cert. denied 413

U.S. 910 (1973). the court held that ooerating for the benefit of private parties constitutes a
substantial non-exempt purpose.

In Spokane Mctarcycle Club v. U.S., 222 F. Supp. 141 (1963), the Court indicater that
even a small amount of private inuremant is fatal lo exemption. In tha! case net profits were
found to inure to private individuals where refreshments, goods, and services amounting to
$825 {representing some 8 percent of gross revenues) were furnished to m b .rs.

'n Bemingham Business College, Inc. 276 F.2d 4/6 (1960) the Court held that
unre>sonable compensation is a form of inUrement. Thosa in control of an organization may not
withdraw its earnings under the guise of salary payments, '

In Texas Trade School, 30 T.C. 642, Affd 272 F.24 168 (1959) the Cout found

inurement where unreasonable rental charges were being paid to e principals of an
organization.

In Beth-El Ministries, Inc. v, U.S., 79-2 USTC 9412 (C.2., D.C.1879) the Court dr.nied
exemption ta an organization because it failed to meet its burden to sk ~w that no part of its net
earnings inure< 10 (e benefit of any of its members who were entitied o recei e benefits in the
form of food, ciothing, shelter, medical ~are, recreational facilites and education services in
exc .ange for a commitment of donating all possessions and salaries to the organizaiion.

Rev. Rul. 75-74, 1975-1 C.B. 152 hlds that a public interest law firm that provides
representation in cases it selec's as having significant public interest and for which
representation by traditio.sal private law firrns is not economical'y feasit & is uparated
2xclusively for charitahle purposes and qualifies for exemp'ion under section 501(¢)(3) of the
Code. The ruling emphasized that providing an ordinary commerdial sa:vice to the members of
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a community, even if done on a not-for-profit basis, 15 nol regarded as chiantable . The koy to
exemplion in public interest litigation 1s that it is not economicaily feasible for private finms Lo

handie public interest representation. in the typicai public interedl case ne individual

. plamnpfl
has a sufficirnt economic interest to warrant his bearing the cost of retaining

private counsel

Rev. Rul 7€ 42, 1976-2 C.B. 148, provides thal a nonprofit orgomization whose primary
activity is the offering of free leqal services for personal tax and estate planning b andivicdunls
who wish to make current and deferred gifts to charity as part of their overall L andd estate
planning does not quality for exemption under section 501 ()3 ol the Code  The organizatan
15 providing commercially avanlable services to individuals who can afiord them Although funsts
may ulimately be made available to the public as a result of the planming assistance 1o
individuals, the public benefit was tenuous in view of the predominaely private purnoses veryed
by crranging indwidual’s tax and estate plans.

Whether ar organization has salistied the operational test is a question of tart Se
Hardino Hospital, Inc_v. United States, supra  The existence of mare t.an an substantial
nanexenipl purpose will preclude exemption. See Belter Busines: Buteay of Washinglon, 1) 7
e v Unitec Stales, supra. As emphasized by the Supreioe Courl in Uniled States v W
Fargo 8ar.. supra. qualification for exemption must be proven unambiguously,

i order to quallfy for evemption an organization must sorve a pubhe rather thar a
private interest  See section 1 501{cH3)-{d} 1)) ot the reguiations ond Ga womimion Box Co

v United States. supra  Sunilarly, the earnings of the organization cannot nure 1o the benefil of

s principals or other individuals in position of auihornity in the organizaticn  See Spokane
Motoreycle Club v. U.S.. supra. Inurement of income has been fourd where an organization
Pays excesstve rents of salaries to its princi.als. Sea the holdings in Texas Trade School,
supra and Birmingham Business College, inc. supre.

The information you have submitled indicates that your sole activiby o date. involves the
work you have engaged in an hehalt of a orivate party seeking 1o reclum possession of a warr
of art. You obtained information regarding this work af art and then sought out mdividuals wn.
had a claim ‘o the painting. You neqoliated with these individuals and they agreed to have you
represent them in negotiations with the third party who was currently 1y possession of the work
of art. You and your principals expect o be fully compensated for the services provicesd
Although requested. you have refused to submit a more complete description of the specific
activities you have catried on, the costs you have incurred or any other information regarainn
this matter. In addition. you have refused to submit copies of any contracts or ather agreemaents
you have entered into regarding tivs endeavor.  You stale that you consider all Such i .rvabion
confidential  In addition, when nuestoned about the rent you mdicated that vou were to pay @

@ you stated that you had not paid any yet and that. if you were 10 pay si.h. our request fo-
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an appraisal would raise: property nghts issues that al this bime Sppear 1o be bevond the seomne
of this application.

In addition, as a general rule providing ordinary commercial services (o the mem:. -
a community, even if done on a not-for-profit basis. 1s not regarded as charitable  The e

you prownde are sirnilar to the practice of faw. You have a chent whao has o confict with e
party and you entered into negctiations on behalf of your client  You expect to ke pand for 1.




services you provide ard the costs you incur. Furtheo nore,

rour activities, if successful, will
apparently benefit your client financially.

Rev. Rul. 75-74, supra, recognizes that in some instances the provision of legal
services, is a qualifying charitable activity. Howsver, the revenue ruling stresses that, in order
for an orgamzation which is providing such legai services to be considered chariiable, the cases
being litigated must involve an issue of important public mterest. and it must be shown that it is
nut econonically feasible for a commercial law firm to provide services. The economically
feasible cendition is generally met where it is cleaur thal no private person has a sufficient
economic interest in the outcome of the litigatior, which we ld justify the retention of private
counsel. You have not shown that your activitics meet tha requirements set forth in this
revenue ruling. Furthermore, as recognized in Ruav 0l 76-422. supra. oroviding ordinary
serviies toindividuals that can afford to pay for <+ » serviees, even free of charge, may provide
private benefit to the recipients that far outweig: ~ iy benefit to the public. In the situation
described in the revenue ruling, even though thara mwy ultimately be a certain amount of future

public bznefit such public benefit is tenuous in v w ¢ the predominately private purposes
served.

By ta .ng to provide us with any contracts or similar iniormation regarding your activities,
¥Ou have not shown how your program differs from a commercial enterprise.  Accordingly, we
are unable to conclude that your activities are educational or cnaritable within the meaning of
section 501(c)(3) of the Code.

In addition, by failing to describe your activities or lease arrangement, we are unable to
conclude that any payments you will make to your principals are reasonable. It appears tnat

your earnings inay inure (o the benefit of your officers nd direclors through the payment of
excessive salaries and rents.

Accordingly, we conclude that you do not qualify for recognition of exemption under
section 501(c)(3) of the Code. You must file Federal income tax returns and contricutions to
you are not deductible under section 170,

You have the right to protest this ruling if you believe itic incorract. To pretest, you
shculd submit a statement of your views, with a full explanation of you- reascning. Thig
statement, signed by one of your principal officers, must be submitter; within 30 days from the
date of this letter. You also have the right to a conferance in this office after your statement is
submitted. You must request the conference, if you want one, when you file your protest
statement. If you are to be represented by someone who 1s not one of your principal officers
that person will need to file a proper power of attorney and otherwise qualify under aur
Conference and Practice Procedures.
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if you do not protest this proposed ruling in a timely manner, it wit! be considered by the
Service as a failure to exhaust available administrative remadies. Section 7428(b)(2) of the
Code provides, in part, that a declaratory judgement or decres under . :is “action shall not be
issued in any proceeding unlass the United States Tax Court, the U S, Court of Federal Claims,
Y or the District Court of the United States for the District of Columbia determines that the
organization involved has exhausted administrative remedies available 1o it within the Internal
Revenue Service.

Sincerely yours,

&
51

Joseph Chasin

Acting Manager,

Exermnpt Organizations

Technical Group 2
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